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Chapter 2. Response to Comments on the Public Review 
Draft MND 

This memo contains responses to the comments that the City of San Bernardino (Lead Agency) received on 
the Mitigated Negative Declaration (MND) for the Hardt and Brier Business Park Project during the public 
review period, which began November 1, 2023, and closed November 20, 2023 (SCH No. 2023100916). 
This document has been prepared in accordance with California Environmental Quality Act (CEQA) as 
amended (Public Resources Code Section 21000 et seq.) and the State CEQA Guidelines (Cal. Code Regs., 
tit. 14, § 15000 et seq.) and represents the independent judgment of the Lead Agency. This document and 
the circulated MND together comprise the Final MND.  

The following public comment was submitted to the City of San Bernardino during the public review period: 

1. Marven E. Norman, Community Member, Received November 20, 2023 
2. Supporters Alliance for Environmental Responsibility (SAFER), Received December 13, 2023 
3. Shawn Smallwood, Received December 13, 2023 

 
The public comments and responses to comments are included in the public record and are available to the 
Lead Agency decision-makers for their review and consideration prior to making their decision. Pursuant to 
CEQA Statute Section 21155.2(b)(5), none of the comments provide substantial evidence that the Project will 
have significant environmental effects which would require preparation of an Environmental Impact Report. 
None of this new material indicates that the Project will result in a significant environmental impact or an 
increase in a less than significant impact previously disclosed in the Hardt and brier Business Park Project 
MND.  

Although CEQA Statute Section 21155 does not require a Lead Agency to prepare written responses to 
comments received, the City of San Bernardino has elected to prepare the following written responses with 
the intent of conducting a comprehensive and meaningful evaluation of the proposed Project. The number 
designations in the responses are correlated to the bracketed and identified portions of each comment letter. 
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Comment Letter 1: Marven E. Norman, Community Member, dated November 20, 2023 
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Response to Comment Letter 1: Marven E. Norman, Community Member, dated November 20, 2023 

Response to Comment 1.1: This comment states that the commentor has concerns over the compatibility of 
the proposed Project with the surrounding land uses and BRT and rail service. The comment states that the 
proposed Project has the potential to conflict with existing City plans that were not analyzed within the MND. 
The comment ends by stating that this type of development is not the type of development that the City of 
San Bernardino should be pursuing. 

The comment does not raise a specific issue with the adequacy of the MND or raise any CEQA issue, as it 
does not identify or call out any specific City plan the Project is in conflict with. The proposed Project is 
consistent with the site’s existing land use designation of Commercial (CR-3) and zoning designations of Tri-
City/Club (CR-3) and Transit Overlay District (TD). As shown in Table AES-1, page 46 of the MND, the 
Project is consistent with the CR-3 and TD development standards for the site.. As shown in Table 2-1, page 
4 of the MND, surrounding land uses have the same General Plan designation and zoning designation as 
the existing site. Therefore, the proposed Project is compatible with surrounding land uses. 

The commenter notes that the MND did not analyze Project consistency with City plans. However, the comment 
does not provide a list of City plans that the MND should have included. The MND included an analysis of 
Project consistency with the General Plan and policies, Regional Transportation Plan/Sustainable 
Communities Strategy, and the Municipal Code in Section 5.11, Land Use and Planning. The MND found that 
the Project is consistent with the aforementioned plans. Therefore, no further response is required or provided. 

Response to Comment 1.2: This comment states that the commentor has concerns over ensuring that 
appropriate bike facilities, per Caltrans guidelines, are built. 

This comment does not raise a specific issue with the adequacy of the MND or raise any other CEQA issue. 
The MND discusses alternative transportation in Section 5.17, Transportation, page 133 of the MND and 
states that the proposed Project would provide on-site bicycle parking and would not conflict with alternative 
transportation such as transit, bicycle, and pedestrian facilities. According to the Final San Bernardino Active 
Transportation Plan Bicycle Network map, Tippecanoe Avenue, east of the Project site, is a proposed Class 
II bike lane and East Brier Drive is a proposed neighborhood street. No existing bicycle network is located 
near the Project site. The commentor also refers to Caltrans, NACTO, and FHWA guidelines for bike facilities; 
however, the provided guidelines are guidance tools and are not required of the proposed Project. 
According to the Caltrans Contextual Guidance for Bike Facilities Memorandum, attached to the comment 
letter, the contextual guidance chart does not replace engineering judgement or design standards and it 
should be used as a decision support tool for scoping active transportation facilities during the project 
planning phase and identifying corridor-level bicycle needs. The proposed Project is consistent with the 
required bicycle infrastructure from the City of San Bernardino and has incorporated the appropriate 
facilities into project plans. Therefore, no further response is required or provided. 
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Comment Letter 2: Supporters Alliance for Environmental Responsibility (SAFER), dated December 13, 
2023 
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Response to Comment Letter 2: Supporters Alliance for Environmental Responsibility (SAFER), dated 
December 13, 2023. 

February 7, 2024 

Mike Rosales, Chairperson 
Community Development Department 
City of San Bernardino 
201 North E St 
San Bernardino, CA 92401 
 

RE: Supporters Alliance for Environmental Responsibility comment letter on Initial Study and Mitigated 
Negative Declaration (“IS/MND”) prepared for the Hardt and Brier Business Park Project (SCH No. 
2023100916), dated December 13, 2023. 

Hernandez Environmental Services (HES) is providing this response to the Supporters Alliance for 
Environmental Responsibility (SAFER) comment letter on Initial Study and Mitigated Negative Declaration 
(“IS/MND”) prepared for the Hardt and Brier Business Park Project (SCH No. 2023100916), dated 
December 13, 2023. 

Response to Comment 2.1: This comment states that the Supporters Alliance for Environmental Responsibility 
(SAFER) is writing this letter regarding the Initial Study Mitigated Negative Declaration (IS/MND) for the 
Hardt and Brier Project. This comment states that they have concluded there is fair argument that the Project 
may have environmental impacts not analyzed or mitigated in the IS/MND. Therefore, the comment requests 
that the City of San Bernardino prepare an EIR. The comment also states it has been prepared with the 
assistance of a wildlife biologist. This comment is introductory in nature and does not raise a specific issue 
with the adequacy of the IS/MND or raise any other CEQA issue. Therefore, no further response is required 
or provided. 

Response to Comment 2.2: This comment provides a summary of the Project Description. This comment is 
introductory in nature and does not raise a specific issue with the adequacy of the IS/MND or raise any 
other CEQA issue. Therefore, no further response is required or provided. 

Response to Comment 2.3: This comment provides an overview of the legal background and purposes of 
CEQA. More specifically, the comment points to case law and definitions on “substantial evidence” and “fair 
argument”. The comment states that under the “fair argument standard, an EIR is required if any substantial 
evidence in the record indicates that a project may have an adverse environmental effect—even if contrary 
evidence exists to support the agency’s decision. In addition, the comment defines what constitutes an 
adequate environmental baseline, or setting. The comment is introductory in nature and does not raise a 
specific issue with the adequacy of the DEIR evaluation or raise any other CEQA issue. Therefore, no further 
response is required or provided.  

Response to Comment 2.4: The comment states that “Dr. Smallwood’s conclusions were informed by the site 
visit of his associate, wildlife biologist Noriko Smallwood” who “detected 27 species of vertebrate wildlife 
at or adjacent to the Project site, including 5 species with special status.” The comment cross references Table 
1 found on page 3 of Attachment A, which provides a list of species identified during a site survey completed 
on November 23, 2023, for the duration of 3.18 hours. As described within the comment and table, the table 
includes a combined list of species that were observed within the Project site, flying over and passing the 
Project site, or offsite. 
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Of the 27 species listed, Table 1 of Attachment A and photograph captions indicated the following: 

• 13 species were observed nectaring, socializing, or foraging within the Project site;  
• 10 species were observed flying over the Project site or “just off site”; and  
• The remaining 4 species did not contain information as to whether they were observed within the 

Project site or outside of the Project site (European starling, House sparrow, Yellow-rumped warbler, 
and Botta’s pocket gopher).  

The Project site is disturbed and isolated, surrounded by developed, urbanized areas on all sides. Dr. 
Smallwood’s study does not include information regarding the specific location of where each species was 
observed offsite in relation to the Project site. The information provided doesn’t pertain to the specific 
conditions of the Project site or qualify as reliable evidence regarding the habitat of the Project site. 
Therefore, species observed offsite or whose location was not noted are not considered further throughout 
the remaining response to comments as present or having the potential for presence on the Project site. 

All 13 species observed within the Project site by the commenter are avian species. The California gull is 
identified as a U.S. Fish and Wildlife Service Bird of Conservation Concern (BCC) and on the Taxa to Watch 
List (TTW), the Red-tailed hawk is a bird of prey (BOP), and the California horned lark is identified as TTW. 
None of the statuses indicated (BCC, TTW, or BOP) qualify a species as an official state or federally listed 
species (candidate, threatened, or endangered). The 10 remaining avian species observed on the Project 
site by the commenter do not have any special status and are not protected. 

It should be noted that while curriculum vitae (cv) is provided for Dr. Kenneth Smallwood, no cv is provided 
for Noriko Smallwood; therefore, any conclusions made based on her observations do not rise to the level 
of expert opinion based on the information provided. This comment is informational and does not raise any 
specific CEQA issues or warrant any revisions to the IS/MND. No further response is warranted.  

Response to Comment 2.5: This comment claims that based on database reviews and site visits, the Project 
site “supports multiple special-status species, and as a result, the site is far richer in special status-species as 
compared to what is characterized in the IS/MND”.  

California Code of Resources (CCR) Title 14, Section 15384 defines substantial evidence as “enough relevant 
information and reasonable inferences from this information that a fair argument can be made to support a 
conclusion, even though other conclusions might also be reached”, additionally “substantial evidence shall 
include facts, reasonable assumptions predicated upon facts, and expert opinion supported by facts”. The 
databases reviewed by Dr. Smallwood, included as Table 2 of the comment letter, utilized eBird and 
iNaturalist records. The records obtained from these two sources were then used to determine the alleged 
potential presence of species within the Project site and vicinity, including special-status species. Conclusions 
drawn from these databases do not qualify as substantial evidence because they are databases primarily 
used by amateur birdwatchers, as described below. The scientific standard for biological assessments 
according to the CDFW Survey and Monitoring Protocols and Guidelines, as well as the State Water 
Resources Control Board Division of Water Rights Guidance for Biological Surveys and Reports uses the 
California National Diversity Database (CNDDB) and California Native Plant Society (CNPS). The CNDDB 
and CNPS are utilized and relied upon by biologists and CDFW as an industry standard. Therefore, field 
surveys must include a complete list of sensitive species and habitats generated from the CNDDB, CNPS, or 
other reliable sources to determine sensitive species in the area. Hernandez Environmental Services conducted 
a literature review of the CNDDB and CNPS for special-status species with the potential to occur on or in the 
vicinity of the Project site. The iNaturalist and eBird databases are not listed as credible primary databases. 
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The iNaturalist application includes an automated species identification tool and allows non-expert users to 
assist each other in identifying organisms from photographs. According to the iNaturalist website, it describes 
itself as "an online social network of people sharing biodiversity information to help each other learn about 
nature", with its primary goal being to connect people to nature. Observations of identified species on the 
iNaturalist application are classified as “Casual", "Needs ID" (needs identification), or "Research Grade" 
based on the quality of the data provided and the community identification process. The results of the 
iNaturalist records search for potentially occurring species does not specify which types of observations were 
used when determining species occurrence potential for the Project site and the results contain erroneous 
information not based on fact or expert opinion. The findings are not predicated upon facts, or expert 
opinion supported by facts as required under CCR Title 14, Section 15384, and the data used from the 
iNaturalist application does not qualify as fair argument. 

Similar to iNaturalist, eBird is an application that allows non-expert users to document bird sightings. The 
eBird website states that eBird “is for everyone interested in birds, regardless of location or previous 
experience.” eBird relies on volunteer reviewers (expert and non-expert) to review records for accuracy. 
Further, the eBird website discloses that some records could be flagged for inaccuracy months or years after 
submittal. As such, eBird recorded species sightings are not factually reliable records for determining 
potentially occurring species for the Project area. The findings are not predicated upon facts, or expert 
opinion supported by facts as required under CCR Title 14, Section 15384, and the data used from the 
eBird application does not qualify as fair argument. 

As mentioned above, substantial evidence shall include facts, reasonable assumptions predicated upon facts, 
and expert opinion supported by facts. Argument, speculation, unsubstantiated opinion or narrative, 
evidence which is clearly erroneous or inaccurate, or evidence of social or economic impacts which do not 
contribute to or are not caused by physical impacts on the environment does not constitute substantial 
evidence. The data presented and used by Dr. Smallwood is inaccurate and the assertions made that “the 
site is far richer in special-status species than is characterized in the IS/MND” constitutes nothing more than 
speculation and unsubstantiated opinion. This comment does not meet the minimum requirements under CEQA 
for substantial evidence, does not raise a fair argument, and only amounts to speculation. Therefore, 
preparation of an EIR is not required and no further response is warranted. 

Response to Comment 2.6: This comment erroneously claims the General Biological Assessment (GBA) “no 
methodological details” and that it did not accurately define the wildlife baseline, and that the IS/MND 
provided an inaccurate description of the environmental setting. The comment argues that the site survey did 
not explain the effort or methodology behind the site visit, and that it is therefore difficult to assess the 
validity of the outcomes. 

The field surveys conducted by Hernandez Environmental Services followed industry standard survey 
methods, which are at the discretion of the qualified biologist conducting the surveys, depending upon the 
conditions of the site being surveyed. The methodology section of the GBA, found on page 2 of the GBA, 
includes discussions of the literature review and field survey that provides the basis for the findings of the 
report. Specifically, the field survey methodology describes the date, time, weather conditions, and methods 
used to assess the site, including spacing for linear walking transects, how and what types of data were 
recorded, etc. The site was walked and surveyed for 100 percent coverage. The site consists predominantly 
of disturbed, ruderal land with sparse non-native vegetation; therefore, no habitat constituent elements for 
sensitive species would have been required. Very few wildlife species (two bird species) were recorded on 
the site and documented within the GBA during the Project site survey.  

Wildlife movement and corridors were also addressed in the GBA on page 10. Due to the fact that the site 
is general flat, dominated by disturbed, non-native ruderal vegetation, and is surrounded in all directions 
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by commercial and industrial uses, the GBA determined that the site lacked functionality as a wildlife corridor 
which is typically defined by habitat linkages, mountain canyons, or riparian corridors. The comment does 
not contain any credible information discrediting GBA, requiring changes to the IS/MND, or requiring the 
preparation of a DEIR. Further, this comment merely speculates the wildlife baseline is inaccurate and does 
not meet the requirements under CEQA for substantial evidence described in Response to Comment 2.5, does 
not raise a fair argument, and preparation of an EIR is not required. 

Response to Comment 2.7: This comment asserts that the field survey conducted by Noriko Smallwood in 
November 2023 detected 13.5 times the number of vertebrate wildlife species detected by Hernandez 
Environmental Services during their Project site visit. Thus, the comment states that the IS/MND inaccurately 
details the environmental setting and argues that the site survey did not accurately reflect the existing 
environmental setting of the Project site.  

As stated in the above response, the site consists predominantly of disturbed, ruderal land with sparse non-
native vegetation. The environmental setting depicted in the site photos shown in Dr. Smallwood’s report is 
consistent described in the GBA, the difference being that the site was recently mowed prior to the 
Hernandez Project site visit, versus additional vegetative growth being present during Dr. Smallwood’s site 
visit. As described above in Response 2.4, only 10 of the species observed by the commenter were observed 
within the Project site. Further, none of the wildlife species identified by Dr. Smallwood are considered state 
or federal listed rare, threatened, or endangered species. Therefore, the general characterization of the 
Project site within the GBA is consistent with the findings provided by the commenter: the Project site is 
disturbed and supports avian species; no special status species were determined to be present within the 
Project site. The extent of Project surveys conducted and the subsequent findings of the GBA would not 
change with the inclusion of Dr. Smallwood’s species list. The comment does not contain any information 
requiring changes to the IS/MND or preparation of a DEIR.  

Additionally, as described in Response to Comment 2.4, no cv is provided for Noriko Smallwood; therefore, 
any conclusions made based on her observations do not rise to the level of expert opinion based on the 
information provided. Therefore, this comment does not meet the requirements under CEQA for substantial 
evidence, does not raise a fair argument, and preparation of an EIR is not required. 

Response to Comment 2.8: This comment states that the IS/MND incompletely and inaccurately 
characterized the environmental setting by stating that no special-status species were observed during the 
field investigation conducted by Hernandez Environmental Services. The comment states that field surveys 
are not designed to detect special-status species, and that the IS/MND misleads readers into believing 
special-status species are absent without conducting protocol-level detection surveys. 

As previously stated, the field surveys conducted by Hernandez Environmental Services followed standard 
survey protocols and the IS/MND accurately disclosed the findings of the survey without misleading readers. 
The IS/MND never states that the field survey was used as the determination of special-status species 
absence. Rather, the IS/MND states that “Based on habitat requirements for specific special-status wildlife 
species and the availability and quality of habitats needed by each species, the Project site does not provide 
suitable habitat for any of the special-status wildlife species known to occur in the area” (IS/MND page 60). 
Hernandez Environmental Services conducted a literature review of the CNDDB and CNPS for special-status 
species with the potential to occur on or in the vicinity of the Project site, the results of which are shown in the 
IS/MND Table BIO-1, page 60. Based on the literature review, habitat requirements for special-status 
species, and the availability and quality of on-site habitats (based on a survey by 2 qualified biologists), it 
was determined that the Project site does not have the potential to support these species. CDFW and USFWS 
are the state and federal agencies that administer survey protocols and requirements for various special 
status species. None of the species identified through literature review for the Project are subject to specific 
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survey requirements per existing USFWS and CDFW guidance. Therefore, it is at the discretion of the 
qualified biologist to determine if focused surveys are required and the best practices for determining 
whether a species has the potential to occur within the biological study area. Thus, it is at the discretion of 
the qualified biologist to determine if protocol level surveys are required. Due to the absence of suitable 
habitat (the absence of suitable habitat is discussed on page 6 through 9 of the GBA), in addition to the lack 
of recorded observations of such species during the GBA site visit, it was determined by the qualified 
biologist that no protocol-level wildlife species surveys were required.  

Therefore, the IS/MND factually defines the environmental setting as described in the GBA from Hernandez 
Environmental Services. This comment merely speculates that the environmental setting is inaccurate and does 
not contain any information, facts, or substantial evidence requiring changes to the IS/MND or preparation 
of a DEIR. No further response is warranted. 

Response to Comment 2.9: This comment asserts that the GBA did not accurately assess the special-status 
bird species at or near the proposed Project site, according to eBird/iNaturalist records, and the IS/MND 
was therefore inaccurate. The comment states that absence determinations are supportable only after 
species-specific protocol-level detection surveys have been completed to the standards of the protocols, and 
the species were nevertheless not detected. The commenter notes that no such surveys have been completed. 

As previously stated in response to comment 2.5, iNaturalist and eBird recorded species sightings are not 
factually reliable records for determining potentially occurring species for the Project area, and do not meet 
the qualification of substantial evidence supported by facts, reasonable assumptions predicated upon facts, 
and expert opinion supported by facts as defined by CCR Title 14, Section 15384. The CNDDB, which is 
brought into question by the commentor, is an inventory of the status and locations of rare plants and animals 
in California, and observations are field verified by scientists and experts. The CNDDB is utilized and relied 
upon by biologists and CDFW as an industry standard. Thus, the GBA bases its assessment of special status 
bird species with the potential to occur on or near the site on facts and expert opinion supported by facts, 
unlike the eBird and iNaturalist records search.  

Further, no state or federal listed rare, threatened, or endangered species were determined to occur on the 
site according to the commenter’s observations. As noted above in Response to Comment 2.4, none of these 
species are listed species or species requiring focused or protocol surveys per the expert federal and state 
agencies, USFWS and CDFW.  CDFW and USFWS are the state and federal agencies that administer survey 
protocols and requirements for various special status species. None of the species identified through literature 
review for the Project are subject to specific survey requirements per existing USFWS and CDFW guidance. 
Therefore, it is at the discretion of the qualified biologist to determine if focused surveys are required and 
the best practices for determining whether a species has the potential to occur within the biological study 
area. Due to the absence of suitable habitat (the absence of suitable habitat is discussed on page 6 through 
9 of the GBA), in addition to the lack of recorded observations of such species during the GBA site visit, it 
was determined by the qualified biologist that no protocol-level species surveys were required.  

This comment merely speculates that the GBA inaccurately assessed special status bird species and does not 
meet the requirements under CEQA for substantial evidence described in Response to Comment 2.5 and 
does not raise a fair argument. Therefore, the comment does not contain any facts requiring changes to the 
IS/MND and preparation of an EIR is not required. 

Response to Comment 2.10: This comment asserts that the GBA did not accurately assess the special-status 
bird species at or near the Project site, and that the IS/MND therefore inaccurately analyzes impacts to 
special status species. The comment specifically refers to Dr. Smallwood’s recording of the presence of 
Cooper’s hawk offsite and California horned lark on the Project site.  
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As indicated in the comment, Cooper’s hawk was observed offsite. As described in Comment 2.4, the species 
observed offsite do not qualify as substantial evidence that the species has the potential to occur on the 
Project site. Therefore, changes to the IS/MND and supporting GBA would not be required. 

The GBA found that the California horned lark was presumed absent from the Project site based upon the 
lack of suitable habitat (see Response to Comment 2.4). The California horned lark is not listed as an 
endangered, threatened, or rare species under CDFW or USFW. Rather, they are ranked as State Rank 4 
(SR 4), or “Apparently Secure”, which are species defined as being at a fairly low risk of extirpation in the 
state due to an extensive range and/or many populations or occurrences, but with possible cause for some 
concern as a result of local recent declines, threats, or other factors.  

Protections for this species is provided by the federal Migratory Bird Treaty Act and Sections 3503, 3503.5, 
and 3513 of the California Fish and Game Code which prohibit take of all birds and their active nests.  The 
GBA includes discussions on the protection of migratory nesting birds and measures to avoid impacts to bird 
species that may be nesting on or adjacent to the site prior to the initiation of Project activities. The IS/MND 
included MM BIO-1 and MM BIO-2 within the IS/MND consistent with the recommendations of the GBA for 
consistency with the MBTA. Thus, the GBA and IS/MND accurately address bird species with the potential to 
occur within the Project site and provided measures to avoid impacts to those species, including California 
horned lark.  

This comment merely speculates that the GBA inaccurately assessed special status bird species and does not 
meet the requirements under CEQA for substantial evidence described in Response to Comment 2.5, does 
not raise a fair argument and does not contain any facts requiring changes to the IS/MND and preparation 
of an EIR is not required.  

Response to Comment 2.11: This comment asserts that the GBA did not accurately assess the special-status 
plant species at or near the proposed Project site, specifically smooth tarplant. Therefore, the comment states 
that the IS/MND was likely inaccurate in its impact determination.  

Smooth tarplant, a CNPS 1B.1 species, was not observed during the GBA field visit. As noted by the comment 
letter, the survey was not conducted during the species blooming period. In addition, the site appeared to 
have been recently mowed prior to the GBA field visit. However, due to the CNDDB documentation of the 
species previously on the site, a focused survey for the species was conducted by Hernandez Environmental 
during May of 2023, which is the appropriate time of year to identify the species consistent with CDFW 
reconnaissance survey guidelines. Page 5 of the 2018 CDFW Protocols for Surveying and Evaluating Impacts 
to Special Status Native Plant Populations and Sensitive Natural Communities suggest multiple visits to the 
site could be needed to identify particular plant species in diagnosable stages if warranted by the species 
list. The botanist conducting the survey determined that all species on site were identifiable under the site 
conditions and that a follow up survey later in the season would be necessary for additional identifications.  

Therefore, the GBA and focused survey for smooth tarplant met the standards of the CDFW reconnaissance 
survey guidelines and the IS/MND accurately and fully analyzed the plant species. Therefore, this comment 
constitutes nothing more than speculation and unsubstantiated opinion. This comment does not meet the 
minimum requirements under CEQA for substantial evidence, does not raise a fair argument, and only 
amounts to speculation. Therefore, preparation of an EIR is not required and no further response is 
warranted. 

Response to Comment 2.12: This comment states that the IS/MND includes flawed analysis of special status 
species, as smooth tarplant is listed as a 1.B1 CNPS species. The comment states that the IS/MND erroneously 
claims that smooth tarplant is not state or federally listed as Threatened or Endangered, as CNDDB identifies 
plant species of 1.B1 rank as rare species, which is one of the three key terms in CEQA that qualifies a 
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species as a special-status species. The comment claims that smooth tarplant is a special-status species and 
that destroying 300 individuals of a rare plant species would easily qualify as a significant impact. 

Smooth tarplant is not listed by CDFW or USFW as a candidate, endangered, or threatened species (listed 
species). However, Smooth tarplant is on the Watchlist and is considered rare according to the CNDDB 
ranking of 1.B.1. The IS/MND and GBA determined that the removal of smooth tarplant did not meet the 
standard of a potentially significant impact, as threshold a) for Biological Resources within Appendix G of 
the CEQA guidelines assesses whether biological impacts would qualify as “a substantial adverse effect” to 
species habitat or populations identified as a candidate, sensitive, or special status species in local or 
regional plans, policies, or regulations, or by the CDFW or USFW. The GBA and IS/MND recognize Smooth 
tarplant as a special status species (p. As stated in the IS/MND on page 60, “there are no local or regional 
protections, policies, or removal requirements for this species. Since smooth tarplant is not listed or protected 
by a local, state, federal, or any outside agency, and no removal requirements currently exist, determination 
on the significance of the smooth tarplant individuals identified on the Project site is deferred to the certified 
biologist”. 

As described above in Response to Comment 2.6, the GBA determined that the Project site is disturbed, 
fragmented, and supports degraded habitat quality. Based on habitat requirements for specific special-
status wildlife species and the availability and quality of habitats needed by each species, the Project site 
does not provide suitable habitat for any of the special-status wildlife species known to occur in the area. 
Although smooth tarplant is listed as a rare species under the CNDDB rank of 1.B1, the smooth tarplant 
population within the Project site is not located within important or significant habitat, thus it is not considered 
a substantial adverse effect to remove these individuals.  

Therefore, the IS/MND and GBA by Hernandez Environmental Services provide a factual analysis of the 
smooth tarplant individuals and provided substantial evidence as to why removal of the rare species on site 
does not substantiate an adverse effect. The comment does not meet the minimum requirements under CEQA 
for substantial evidence, does not raise a fair argument, and only amounts to speculation. Therefore, 
preparation of an EIR is not required and no further response is warranted. 

Response to Comment 2.13: This comment concludes that based on comments 2.6 through 2.12, the GBA 
and IS/MND fails to adequately evaluate the significance of the impacts to special-status species of wildlife.  

As stated previously in Response to Comment 2.6 through 2.12, the field surveys conducted by Hernandez 
Environmental Services followed industry standard survey methods, which are at the discretion of the 
qualified biologist conducting the surveys, depending upon the conditions of the site being surveyed. The 
methodology section, page 2 of the GBA, includes discussions of the literature review and field survey that 
provides the basis for the findings of the report. The site consists predominantly of disturbed, ruderal land 
with sparse non-native vegetation. CDFW and USFWS are the state and federal agencies that administer 
survey protocols and requirements for various special status species. None of the species identified through 
literature review for the Project are subject to specific survey requirements per existing USFWS and CDFW 
guidance. Therefore, it is at the discretion of the qualified biologist to determine if focused surveys are 
required and the best practices for determining whether a species has the potential to occur within the 
biological study area. Due to the absence of suitable habitat and the lack of recorded observations of state 
or federal listed rare, threatened, or endangered species during the GBA site visit, it was determined that 
no protocol-level wildlife species surveys were required.  

Very few wildlife species (two bird species) were recorded on the site and documented within the GBA. The 
bird species identified by the GBA are protected under the federal Migratory Bird Treaty Act. Additionally, 
Sections 3503, 3503.5, and 3513 of the California Fish and Game Code prohibit the take of all birds and 
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their active nests. MM BIO-1 and MM BIO-2 were included in the IS/MND, consistent with the MBTA, to 
require pre-constructing nesting bird surveys.  

As detailed in response to comment 2.6 through 2.12, the GBA and IS/MND accurately described the 
environmental baseline and adequately evaluated impacts to special-status wildlife species. Additionally, 
the data presented by Dr. Smallwood is inaccurate and does not reflect facts or expert opinion regarding 
the number of special-status species with the potential to occur in the vicinity of the site. Occurrence records 
of wildlife species presented by Dr. Smallwood do not meet the requirements under CEQA for substantial 
evidence, do not raise a fair argument, and only amounts to speculation according to CCR Title 14 Section 
15384. Therefore, the comment does not contain any information requiring changes to the IS/MND or 
preparation of a DEIR. 

Response to Comment 2.14: This comment asserts that there are significant impacts that have not been 
analyzed in the IS/MND and that Dr. Smallwood found that Project-related loss of habitat and lost of 
breeding capacity would have a potentially significant impact on special status species. This comment is 
introductory in nature and does not raise a specific issue with the adequacy of the IS/MND. Therefore, no 
further response is required or provided. 

Response to Comment 2.15: This comment asserts that the loss of nesting sites due to Project implementation 
would be significant. 

As described above in response to comment 2.6, the Project site is located within an intensely developed 
and urbanized setting within the City of San Bernardino. The site is disturbed and surrounded by commercial 
and industrial development in all directions. The GBA documented two species of bird on the site, one of 
which is non-native. The wildlife species identified within the GBA are consistent with the environmental setting 
and habitat quality recorded. The comment asserts that the site supports approximately 14.3 nests per year 
relying on two studies, one from a Wildlife area and one from a significantly less populated area in central 
California. The two reference sites include a protected wildlife area and a less fragmented and urbanized 
site that do not reflect similar conditions as those of the Project site which is dominated by disturbed habitat 
within a heavily urbanized area isolated from other wildlife habitat areas. Therefore, the comment uses the 
erroneously generated 14.3 nests per year to infer that the site will generate approximately 47.2 birds per 
year. Due to the use of reference sites that would inaccurately infer a substantial increase in nesting and 
breeding compared to the subject site, this argument is biased, unsubstantiated, and does not meet the 
requirements of CCR Title 24 Section 15384 for fair argument. The GBA identifies mitigation measures, MM 
BIO-1 and MM BIO-2, that are included to avoid nesting birds and would fully mitigate the potential impacts 
identified in the IS/MND.  

This comment merely speculates that the Project would lead to a loss of nesting sites and does not contain 
any facts, reasonable assumptions predicated upon facts, or expert opinion supported by facts to 
substantiate substantial evidence requiring changes to the IS/MND or preparation of a DEIR. No further 
response is warranted. 

Response to Comment 2.16: This comment states that the Project would have a significant impact on wildlife 
movement.  

Wildlife movement and wildlife corridors were addressed in the GBA on page 10, as described in response 
to Response to Comment 2.6. Due to the fact that the site is general flat, disturbed, dominated by non-native 
ruderal vegetation, and is surrounded in all directions by commercial and industrial uses, the GBA determined 
that the site lacked functionality as a wildlife corridor which is typically defined by habitat linkages, mountain 
canyons, or riparian corridors. The Project site is disturbed, fragmented, and does not support wildlife 
movement, due to the lack of presence of wildlife as confirmed through the Project site survey.  
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Two bird species were recorded on the site and documented within the GBA; no other wildlife movement 
was recorded. As mentioned in the IS/MND on page 62, the Project site was determined to contain areas 
with shrubs that can be used by nesting songbirds during the nesting bird season of February 1 to September 
15. The IS/MND and GBA identify MM BIO-1 and MM BIO-2, consistent with the MBTA, to avoid potential 
impacts to volant wildlife and nesting songbirds. Implementation of MM BIO-1 and BIO-2 would mitigate 
impacts to avian species with the potential to occur within the Project site and that rely on the Project site for 
movement/migration. Thus, the analysis of wildlife movement in the GBA and IS/MND was supported by 
substantial evidence and adequately mitigated potentially significant impacts to a less than significant level. 
Finally, the Project would include the revegetation of the Project site following Project construction, as 
described in the Project Description on page 20 of the IS/MND. Proposed landscaping would include 36-
inch and 24-inch box trees, 5-gallon trees, various shrubs and groundcover, which would provide 
replacement habitat for nesting birds.  

This comment merely speculates that the Project would have a significant impact on wildlife movement and 
does not contain any facts, reasonable assumptions predicated upon facts, or expert opinion supported by 
facts that rise to the level of substantial evidence requiring changes to the IS/MND or preparation of a DEIR. 
No further response is warranted. 

Response to Comment 2.17: This comment further asserts that wildlife movement was not adequately 
addressed in the GBA.  

As described in Response to Comment 2.16 above., the site was walked for 100 percent coverage, as stated 
in the GBA. The site is flat, disturbed, and surrounded by commercial and industrial developments. A limited 
number of wildlife was recorded on the site, consistent with the existing site conditions and disturbed and 
degraded habitat quality, and no wildlife movement was evident or observed. Thus, it was accurately 
determined, based on expert opinion and facts, that the proposed Project would not interfere substantially 
with the movement of any native resident or migratory fish or wildlife species due to the lack of wildlife. 
Additionally, the Project would include planting of landscape trees and shrubs throughout the Project site 
that would provide additional habitat for migratory and nesting birds identified as having potential 
presence on the Project site.  

This comment merely speculates that the Project does not adequately address wildlife movement and does 
not contain any facts, reasonable assumptions predicated upon facts, or expert opinion supported by facts 
to substantiate substantial evidence requiring changes to the IS/MND or preparation of a DEIR. No further 
response is warranted.  

Response to Comment 2.18: This comment further asserts that wildlife movement was not adequately 
addressed in the GBA.  

As described above in Response to Comment 2.16 and 2.17 above, the GBA and IS/MND adequately 
analyzed the site for potential wildlife movement. The site was walked and surveyed for 100 percent 
coverage and was observed for its potential to be used for wildlife movement. Based on the observations 
conducted as part of the field survey and through literature review, it was determined that the site consists 
of disturbed and degraded habitat quality, contained a limited number of wildlife, and is thus not conducive 
to wildlife movement potential. Additionally, the Project would include planting of landscape trees and shrubs 
throughout the Project site that would provide additional habitat for migratory and nesting birds identified 
as having potential presence on the Project site.  

As described in Response to Comment 2.16 and 2.17, this comment is speculative and does not contain any 
information requiring changes to the IS/MND or preparation of a DEIR.  



Hardt and Brier Business Park Project   Chapter 2. Response to Comments 

City of San Bernardino  2-27 
Final MND 
February 2024 

Response to Comment 2.19: This comment asserts that impacts to wildlife due to Project traffic generation 
were not adequately addressed. The comment claims that based on the predicted annual VMT of the 
proposed Project, it would result in 915 wildlife fatalities per year. The comment concludes that given the 
predicted level of Project-generated traffic-caused mortality and the lack of any proposed mitigation, 
impacts would be potentially significant. 

As described in Response to Comment 2.4, the Project site is located within a heavily urbanized area, 
surrounded by existing commercial and industrial development. The GBA found that no state or federal listed 
rare, threatened, or endangered species were determined to have the potential to occur on the site. Further, 
a limited number of wildlife (two bird species) were recorded on the site and no wildlife movement was 
evident. As described in Response to Comment 2.7, the general characterization of the Project site within the 
GBA is consistent with the findings provided by the commenter: the Project site is disturbed and supports 
avian species. Avian species, as opposed to other vertebrate species, are unlikely to be involved in traffic 
related mortality. Additionally, as specified in the IS/MND on page 134, the Project site would be fully 
located within a Transit Priority Area (TPA). The adjacent roadways of Hardt Street and East Brier Drive are 
already used by adjacent development and the addition of traffic from implementation of the proposed 
Project would be nominal compared to existing conditions. Therefore, wildlife is not utilizing the site or 
adjacent roadways for movement, and the prediction that traffic related mortality would occur due to 
implementation of the proposed Project is mere speculation and narrative.  

In addition, increased traffic generation, as well as increased traffic related wildlife mortality, associated 
with implementation of the Project would be considered an indirect physical change in the environment, 
consistent with the definition provided under CEQA Guidelines Section 15064 (2). As stated in CEQA 
Guidelines Section 15064 (3), “An indirect physical change is to be considered only if that change is a 
reasonably foreseeable impact which may be caused by the project. A change which is speculative or 
unlikely to occur is not reasonably foreseeable”. Furthermore, vehicle related fatalities of common wildlife 
species is not a CEQA impact threshold. No substantial evidence is provided that significant fatalities 
currently exist within the vicinity of the Project site or that the Project would result in, or contribute to, 
significant vehicle fatalities of common or protected wildlife species. Therefore, there are no anticipated 
significant impacts due to an indirect physical change to the environment as traffic related mortality is not a 
reasonably foreseeable impact and is speculative. 

Furthermore, as described in Response to Comment 2.19 above and defined in CCR Title 14, Section 
15126.4 “Mitigation measures are not required for effects which are not found to be significant”. The 
proposed Project does not result in significant effect to wildlife mortality due project-generated automobile 
traffic. Furthermore, in Dolan v. City of Tigard,512 U.S. 374 (1994) the Court held that there must be an 
"essential nexus" between a legitimate state interest and the actual conditions of the permit being issued. 
Additionally, according to Cal. Code Regs. tit. 14 § 15126.4 “the mitigation measure must be "roughly 
proportional" to the impacts of the project”. The compensatory mitigation listed in the comment letter does 
not provide a nexus between potential impacts and proposed mitigation measures and is not roughly 
proportional to the Project impacts identified in the comment letter. 

Therefore, the prediction of an increase of 915 wildlife mortalities per year due to implementation of the 
proposed Project does not rise to substantial evidence, as described in Response to Comment 2.5, and is not 
required to be analyzed or mitigated as part of the IS/MND. The comment does not contain any information 
requiring changes to the IS/MND or preparation of a DEIR. No further response is warranted. 

Response to Comment 2.20: This comment concludes that based on the substantial evidence of a fair 
argument, as described in comment 2.19, the IS/MND fails to recognize at all this potential significant impact 
of the Project. Thus, an EIR must be prepared to assess impacts due to traffic related wildlife mortality and 
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to identify appropriate mitigation. The commenters’ concerns were addressed above in Response to Comment 
2.19. The comment does not contain any information requiring changes to the IS/MND or preparation of a 
DEIR, and no further response is warranted. 

Response to Comment 2.21: This comment states that the IS/MND presented flawed analysis for cumulative 
impacts, specifically regarding traffic related wildlife mortality. This comment states that ongoing 
development in the city needs to be examined for its contributions to habitat fragmentation and how this 
fragmentation is affecting wildlife movement in the region. The comment also states that the IS/MND needs 
to examine City-wide annual VMT and to what degree this VMT is contributing to wildlife-vehicle collision 
mortality. 

As described in Response to Comment 2.4, the Project site is disturbed and isolated, surrounded by 
developed, urbanized areas on all sides. The Project site is not located near any open space areas, wildlife 
areas, or protected habitat. The Project site is also not located in an area of regional importance to 
biological resources. The cumulative analysis within the IS/MND, Page 149, determined that the Project 
would not result in impacts that would be cumulatively considerable when evaluated with the impacts of other 
current projects, or the effects of probable future projects. As the site is surrounded completely by 
development and there are no open space or vacant sites near the Project, there are no potential Projects 
to consider when determining the cumulative setting for biological resources. Additionally, as described 
above in Response to Comment 2.19, there are no anticipated impacts due to traffic related wildlife 
mortality.  

Traffic related wildlife mortality is not a reasonably foreseeable impact and is mere speculation, thus no 
cumulative discussion of traffic related wildlife mortality would be required. The comment does not contain 
a fair argument requiring the preparation of an EIR. 

Response to Comment 2.22: This comment states that Mitigation Measure BIO-1 and BIO-2 are not sufficient 
to reduce impacts to a less than significant level. The comment states that based on prior survey efforts 
performed by Dr. Smallwood, ground nesters are difficult to locate and that the preconstruction nesting bird 
surveys (MM BIO-1) provide unsubstantiated evidence that preconstruction surveys would reduce impacts to 
a less than significant level in the IS/MND. Specifically, the commenter notes that the Project does not 
adequately mitigate impacts to ground-nesting birds. Additionally, the comment states that MM BIO-2 is 
subjective as it allows a single individual to determine the buffer area for any given species and is therefore 
unenforceable. The commenter asserts that an EIR should be prepared to detail how the results of pre-
construction surveys will be reported. 

MM BIO-1 and BIO-2 recommend pre-construction nesting bird surveys and buffers in order to avoid and 
minimize impacts to nesting birds. The commenter fails to recognize the inclusion of MM BIO-2 to mitigate 
impacts to ground nesting birds. Although pre-construction surveys may not identify all ground nests prior to 
construction, MM BIO-2 has been included to ensure that ground nests encountered during construction are 
surveyed prior to disturbance and protected in place.  

Additionally, the buffer area is not a subjective and unenforceable measure. As it states in the IS/MND, MM 
BIO-1 enforces that “At a minimum, construction activities will stay outside of a 300-foot buffer around the 
active nests” (page 63). According to CDFW’s Conservation Measures for Biological Resources, factors to be 
considered when determining buffer size should include: the presence of natural buffers provided by 
vegetation or topography; nest height; locations of foraging territory; and baseline levels of noise and 
human activity. For raptor species, the buffer is to be expanded to 500 feet. Therefore, the measure allows 
discretion to the qualified biologist to increase the buffer size, if deemed appropriate after considering the 
relevant factors as listed above. Buffer areas would be fenced off by a qualified biologist to indicate the 
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appropriate distance around any nests that are found to ensure nests are not disturbed. The results of the 
preconstruction nesting bird surveys (MM BIO-1) and nesting bird buffer (MM BIO-2) would be reported to 
the City of San Bernardino Planning Division, as ensured through the Mitigation Monitoring and Reporting 
Program (Chapter 4, page 4). 

Therefore, the IS/MND provides ample evidence that MM BIO-1 and MM BIO-2 would mitigate all potential 
impacts to nesting birds, as protected by the MBTA, to a less than significant level. The comment does not 
contain any information requiring changes to the IS/MND. No further response is warranted. The comment 
does not contain a fair argument requiring the preparation of an EIR. 

Response to Comment 2.23: This comment states that additional mitigation measures are needed in order 
to reduce impacts to biological resources on the Project site. The recommended mitigation includes measures 
to address road mortality, fund wildlife rehabilitation facilities, and to include native plants in landscaping. 
Therefore, the comment states a DEIR should be prepared. 

As defined in CCR Title 14, Section 15126.4 “Mitigation measures are not required for effects which are not 
found to be significant”. As explained in Response to Comments 2.21 through 2.23, the proposed Project 
does not result in significant effects to wildlife mortality due project-generated automobile traffic. 
Furthermore, in Dolan v. City of Tigard,512 U.S. 374 (1994) the Court held that there must be an "essential 
nexus" between a legitimate state interest and the actual conditions of the permit being issued. Additionally, 
according to Cal. Code Regs. tit. 14 § 15126.4 “the mitigation measure must be "roughly proportional" to 
the impacts of the project”. The compensatory mitigation listed in the comment letter does not provide a 
nexus between impacts and proposed mitigation measures and is not roughly proportional to the Project 
impacts. Mitigation Measures BIO-1 and BIO-2 adequately and accurately mitigate the Project’s potential 
impacts to nesting and migratory birds, including ground nesting birds. As discussed above, additional 
potentially significant impacts were not identified through the GBA or IS/MND analysis. Therefore, the 
inclusion of further mitigation measures would not be required.  

This comment merely speculates that the Project does not adequately address impacts to biological resources 
and does not contain any facts, reasonable assumptions predicated upon facts, or expert opinion supported 
by facts to substantiate substantial evidence requiring changes to the IS/MND or preparation of a DEIR. No 
further response is warranted. 

Response to Comment 2.24: This comment concludes the comment letter and states that the IS/MND should 
be withdrawn and an EIR should be prepared and circulated for public review and comment in accordance 
with CEQA. The comment is conclusory in nature and does not raise a specific issue with the adequacy of the 
DEIR evaluation. The commenters’ concerns were addressed above in Responses 2.1 through 2.24. 
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Comment Letter 2b: Shawn Smallwood dated December 13, 2023. 
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Response to Comment Letter 2b: Shawn Smallwood dated December 13, 2023. 

Comment Letter 2b: Shawn Smallwood dated December 13, 2023. 

 

Response to comment 2b.1: This comment introduces Dr. Smallwood and states that he is writing to comment 
on the analysis of environmental resources in the IS/MND. The comment summarized Dr. Smallwood’s 
qualifications and experience as an expert in this field. Dr. Smallwood’s CV was attached to the comment 
letter. This comment is introductory in nature and does not raise a specific issue with the adequacy of the 
IS/MND or raise any other CEQA issue. Therefore, no further response is required or provided. 

Response to comment 2b.2: This comment describes the survey methodologies used by Noriko Smallwood 
during their visit to the Project site, the existing environmental setting at the time of the survey, and lists the 
species observed during the survey. The comment states that the site consisted predominantly of disturbed, 
annual grass and scattered shrubs and that 27 species of vertebrate wildlife at or adjacent to the project 
site, including 5 species with special status were identified. 

As stated in Response to Comment 2.4 and as shown on Table 1 of the comment letter, several of the bird 
species referenced by Dr. Smallwood were documented offsite or flying over the site and were not seen 
utilizing the site. 10 of these species were observed offsite and 4 did not contain information as to whether 
they were observed. Additionally, Smallwood’s study does not include information regarding the specific 
location of where each species was observed offsite in relation to the Project site. The information provided 
doesn’t pertain to the specific conditions of the Project site or qualify as reliable evidence regarding the 
habitat of the Project site, therefore these 14 species are not considered as having the potential for presence 
on the Project site. As explained in Response to Comment 2.4, three of the avian species identified on the 
Project site have statuses indicated as (BCC, TTW, or BOP) and do not qualify as an official state or federally 
listed species (candidate, threatened, or endangered). The 10 remaining avian species observed on the 
Project site by the commenter do not have any special status and are not protected. 

It should be noted that while curriculum vitae (cv) is provided for Dr. Kenneth Smallwood, no cv is provided 
for Noriko Smallwood; therefore, any conclusions made based on her observations do not rise to the level 
of expert opinion based on the information provided. This comment is informational and does not raise any 
specific CEQA issues or warrant any revisions to the IS/MND. No further response is warranted. 

Response to comment 2b.3: This comment projects the number of wildlife species that would potentially be 
detectable to the Project site during the time of Dr. Smallwood’s survey.  

The modeling presented by Dr. Smallwood infers the total number of species that may have been detected 
with a longer survey or with additional biologists. The model predicts 40 species of wildlife were available 
to be detected on the morning that the comment letters site survey was conducted which left 13 species 
undetected during the site survey conducted by Hernanadez Environmental Services. However, the 13 species 
inferred to be undetected on the site were not identified through the model provided by the commentor. 
Thus, the species status cannot be inferred either. Additionally, as described in Response to Comment 2.4, 
the 27 species identified by Dr. Smallwood in Table 1 are not considered as having the potential for 
presence on the Project site or do not qualify as an official state or federally listed species (candidate, 
threatened, or endangered). Thus, the model is based on irrelevant data and does not provide facts or 
expert opinion supported by facts for assessing the presence or absence of sensitive habitats or listed species 
as it provides a speculative inference and prediction of the number of wildlife species that could have been 
identified during the field survey. Therefore, no determinations can be concluded from the inference of 
wildlife species using this model as it is mere speculation. 
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This comment is informational and does not raise any specific CEQA issues or warrant any revisions to the 
IS/MND. No further response is warranted. 

Response to comment 2b.4: This comment asserts that a larger survey effort would be needed to assess 
wildlife species richness at the site. The comment states that based on a data acquired from a previous 
survey effort conducted by Dr. Smallwood across the Altamount Pass Wind Resource Area, with many more 
repeat surveys through the year, Noriko would likely detect 117 species wildlife at the site. The comment 
further states that assuming Noriko’s ratio of special-status to non-special-status species was to hold through 
the detections of all 117 predicted species, then continued surveys would eventually detect 22 special-status 
species of wildlife on the Project site. 

As described in Response to Comment 2.4 above, the species observed during the GBA field survey and 
during Dr. Smallwood’s field surveys are not considered state or federal listed rare, threatened, or 
endangered species. Additionally, the field survey conducted by Dr. Smallwood included 14 species that 
were either identified offsite or did not provide the location of the occurrence. Therefore, the field survey 
referenced in determining the 117 species with the potential to be detected on the Project site doesn’t pertain 
to the specific conditions of the Project site or qualify as reliable evidence. Further, referencing the larger 
survey effort across 167 km2 of annual grasslands of the Altamont Pass Wind Resource Area to infer species 
richness at the subject site is not appropriate and does not constitute fair argument. The referenced site 
contains open space and annual grassland that is undisturbed, whereas the proposed Project site contains 
disturbed, fragmented habitat surrounded by development. Thus, there is no nexus between the two sites 
and no determinations can be concluded from the inference of wildlife species richness using these survey 
efforts provided by Dr. Smallwood. Dr. Smallwood’s assertion of species richness constitutes nothing more 
than speculation and unsubstantiated opinion. 

This comment is informational and does not raise any specific CEQA issues or warrant any revisions to the 
IS/MND. No further response is warranted. 

Response to comment 2b.5: This comment describes why a reasonably accurate characterization of an 
environmental setting is crucial in determining potential impacts of a project. Additionally, the comment 
describes the methods necessary to achieve an accurate characterization of the environmental setting for 
biological resources. This comment concludes by stating that the proposed Project did not follow these 
methods and is inadequate to accurately describe the setting.  

Please refer to Response to Comment 2.6. This comment is introductory in nature and does not raise a specific 
issue with the adequacy of the IS/MND or raise any other CEQA issue. Therefore, no further response is 
required or provided. 

Response to comment 2b.6: This comment states that the GBA did not accurately define the wildlife 
baseline, and the IS/MND therefore was inaccurate. The comment argues that the site survey did not explain 
the effort or methodology behind the site visit, and it is therefore difficult to assess the validity of the 
outcomes. The comment also states that the most effective methodology for habitat assessment is a survey of 
sufficient effort to determine whether each potentially occurring species truly occurs at the project site and 
that identifying the presence of a species confirms the existence of habitat of the species. The comment 
concludes that given this uncertainty associated with all the species that were not detected by Hernandez 
Environmental Services’ reconnaissance survey, Hernandez Environmental Services’ stated objective of 
determining presence/absence could not be achieved. 

As described in Response to Comment 2.6, the field surveys conducted by Hernandez Environmental Services 
followed industry standard survey methods, which are at the discretion of the qualified biologist conducting 
the surveys, depending upon the conditions of the site being surveyed. The site was walked and surveyed 
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for 100 percent coverage. The site consists predominantly of disturbed, ruderal land with sparse non-native 
vegetation; therefore, no habitat constituent elements for sensitive species would have been required. Very 
few wildlife species (two bird species) were recorded on the site and documented within the GBA. As 
described in Response to Comment 2.8, the IS/MND never states that the field survey was used as the 
determination of special-status species absence. Rather, Hernandez Environmental Services conducted a 
literature review of the CNDDB and CNPS for special-status species with the potential to occur on or in the 
vicinity of the Project site, the results of which are shown in the IS/MND Table BIO-1, page 60. Based on the 
literature review, habitat requirements for special-status species, and the availability and quality of on-site 
habitats, it was determined that the Project site does not have the potential to support these species.  

CDFW and USFWS are the state and federal agencies that administer survey protocols and requirements 
for various special status species. None of the species identified through literature review for the Project are 
subject to specific survey requirements per existing USFWS and CDFW guidance. Therefore, it is at the 
discretion of the qualified biologist to determine if focused surveys are required and the best practices for 
determining whether a species has the potential to occur within the biological study area.  

Therefore, the IS/MND factually defines the wildlife baseline as described in the GBA prepared by 
Hernandez Environmental Services. This comment merely speculates that the environmental setting is 
inaccurate and does not contain any information, facts, or substantial evidence requiring changes to the 
IS/MND or preparation of a DEIR. No further response is warranted.  

Response to comment 2b.7: This comment argues that the site survey did not explain the effort or 
methodology behind the site visit, and it is therefore difficult to assess the validity of the outcomes. This 
comment also asserts that the GBA did not accurately assess special-status species or conduct focused surveys.  

As previously stated, the field surveys conducted by Hernandez Environmental Services followed industry 
standard survey methods, which are at the discretion of the qualified biologist conducting the surveys, 
depending upon the conditions of the site being surveyed.  As described in Response to Comment 2.7, the 
environmental setting depicted in the site photos shown in Dr. Smallwood’s report is consistent with that 
described in the GBA. As described in Response 2.4, only 10 of the species observed by the commenter 
were observed within the Project site. Further, none of the wildlife species identified by Dr. Smallwood are 
considered state or federal listed rare, threatened, or endangered species. Therefore, the general 
characterization of the Project site within the GBA is consistent with the findings provided by the commenter: 
the Project site is disturbed and supports avian species; no special status species were determined to be 
present within the Project site. The extent of Project surveys conducted and the subsequent findings of the 
GBA would not change with the inclusion of Dr. Smallwood’s species list.  Dr. Smallwood’s observations of 
the Cooper’s hawk offsite and the California horned lark on the site, although contrary to the GBA 
determinations, do not change the findings of the GBA. Neither of these species are listed species or species 
requiring focused or protocol surveys. CDFW and USFWS are the state and federal agencies that administer 
survey protocols and requirements for various special status species. None of the species identified through 
literature review for the Project are subject to specific survey requirements per existing USFWS and CDFW 
guidance. Therefore, it is at the discretion of the qualified biologist to determine if focused surveys are 
required and the best practices for determining whether a species has the potential to occur within the 
biological study area. Due to the absence of suitable habitat and the lack of recorded observations of such 
species during the GBA site visit, it was determined that no protocol-level species surveys were required.  

Therefore, the IS/MND accurately analyzed impacts to special status species as described in the GBA from 
Hernandez Environmental Services. This comment merely speculates that focused surveys are required to 
determine species absence and does not contain any information, facts, or substantial evidence requiring 
changes to the IS/MND or preparation of a DEIR. No further response is warranted. 
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Response to comment 2b.8: This comment questions the validity of the database reviews utilized by the 
GBA.  

As described in Response to Comment 2.5, the databases reviewed by Dr. Smallwood, included as Table 2 
of the comment letter, utilized eBird and iNaturalist records. The records obtained from these two sources 
were used to determine species information for the Project area, including special-status species with 
potential to occur in the Project site vicinity. These databases do not provide substantial evidence to draw 
conclusions upon. The iNaturalist application includes an automated species identification tool and allows 
non-expert users to assist each other in identifying organisms from photographs. According to the iNaturalist 
website, it describes itself as "an online social network of people sharing biodiversity information to help 
each other learn about nature", with its primary goal being to connect people to nature. Observations of 
identified species on the iNaturalist application are classified as “Casual", "Needs ID" (needs identification), 
or "Research Grade" based on the quality of the data provided and the community identification process. 
As the records search for potentially occurring species in the comment letter does not specify which types of 
observations were used when determining species occurrence potential for the site, the findings are not 
predicated upon facts, or expert opinion supported by facts as required under CCR Title 14, Section 15384. 

Similar to iNaturalist, eBird is an application that allows non-expert users to document bird sightings. The 
eBird website states that eBird “is for everyone interested in birds, regardless of location or previous 
experience.” eBird relies on volunteer reviewers (expert and non-expert) to review records for accuracy. 
Further, the eBird website discloses that some records could be flagged for inaccuracy months or years after 
submittal. As such, eBird recorded species sightings are not factually reliable records for determining 
potentially occurring species for the Project area. The findings are not predicated upon facts, or expert 
opinion supported by facts as required under CCR Title 14, Section 15384, and the data used from the 
eBird application does not qualify as fair argument. 

The CNDDB, which is brought into question by the commentor, is an inventory of the status and locations of 
rare plants and animals in California, and observations are field verified by scientists and experts. The 
CNDDB is utilized and relied upon by biologists and CDFW as an industry standard and is therefore 
supported by facts and expert opinion unlike the eBird and iNaturalist applications.  

As described in Response to Comment 2.5, the data presented and used by Dr. Smallwood is inaccurate and 
the assertions made constitute nothing more than speculation and unsubstantiated opinion. This comment does 
not meet the minimum requirements under CEQA for substantial evidence, does not raise a fair argument, 
and only amounts to speculation. Therefore, preparation of an EIR is not required and no further response is 
warranted. 

Response to comment 2b.9: This comment asserts that the GBA did not accurately assess the special-status 
bird species at or near the proposed Project site, and the IS/MND therefore was inaccurate. The comment 
states that based on Dr. Smallwood’s database reviews and site visits, 134 special-status species of wildlife 
are known to occur near the site and that the IS/MND only analyzed 34 (32 percent) of those species for 
occurrence potential. The comment specifically refers to Dr. Smallwood’s recording of the presence of 
Cooper’s hawk adjacent to the site and California horned lark on the site.  

As described in Response 2b.8 above, the list of species with occurrence potential presented in Table 2 of 
the comment letter are not predicated upon facts, or expert opinion supported by facts as required under 
CCR Title 14, Section 15384, and the data used from the eBird and iNaturalist applications do not qualify 
as fair argument. Additionally, as described in Response 2.4, only 10 of the species observed by the 
commenter were observed within the Project site. Further, none of the wildlife species identified by Dr. 
Smallwood are considered state or federal listed rare, threatened, or endangered species. 
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As described in Response to Comment 2.10, the GBA found that these species were absent from the site 
based upon the lack of suitable habitat. As previously stated, the site appeared to have recently been 
cleared of vegetation during the time of the GBA field survey. Additionally, The GBA found that the 
California horned lark was presumed absent from the Project site based upon the lack of suitable habitat 
(see Response to Comment 2.4).  The California horned lark is not listed as an endangered, threatened, or 
rare species under CDFW or USFW. Rather, they are ranked as State Rank 4 (SR 4), or “Apparently Secure”, 
which are species defined as being at a fairly low risk of extirpation in the state due to an extensive range 
and/or many populations or occurrences, but with possible cause for some concern as a result of local recent 
declines, threats, or other factors. Protections for these species are provided by the federal Migratory Bird 
Treaty Act and Sections 3503, 3503.5, and 3513 of the California Fish and Game Code which prohibit take 
of all birds and their active nests.  The GBA includes discussions on the protection of migratory nesting birds 
and measures to avoid impacts to bird species that may be nesting on or adjacent to the site prior to the 
initiation of Project activities.  

This comment merely speculates that the GBA inaccurately assessed special status bird species and does not 
meet the requirements under CEQA for substantial evidence described in Response to Comment 2.5, does 
not raise a fair argument and does not contain any facts requiring changes to the IS/MND and preparation 
of an EIR is not required. 

Response to comment 2b.10: This comment asserts that the GBA did not accurately assess the special-status 
plant species at or near the proposed Project site, and the IS/MND therefore was inaccurate.  

As described in Response to Comment 2.11, smooth tarplant, a CNPS 1B.1 species, was not observed during 
the GBA field visit. As noted by the comment letter, the survey was not conducted during the species blooming 
period.   In addition, the site appeared to have been recently mowed prior to the GBA field visit. However, 
due to the CNDDB documentation of the species previously on the site, a focused survey for the species was 
conducted during May of 2023, which is the appropriate time of year to identify the species consistent with 
CDFW reconnaissance survey guidelines. Page 5 of the 2018 CDFW Protocols for Surveying and Evaluating 
Impacts to Special Status Native Plant Populations and Sensitive Natural Communities suggest multiple visits 
to the site could be needed to identify a particular plant species in diagnosable stages if warranted by the 
species list. The botanist conducting the survey determined that all species on site were identifiable under 
the site conditions and that a follow up survey later in the season would be necessary for additional 
identifications.  

Therefore, the GBA and focused survey for smooth tarplant met the standards of the CDFW reconnaissance 
survey guidelines and the IS/MND accurately and fully analyzed the special-status plant species. The 
comment is speculative, does not raise a fair argument, and does not contain any information requiring 
changes to the IS/MND or necessitating preparation of a DEIR. No further response is warranted. 

Response to comment 2b.11: This comment states that the IS/MND includes flawed analysis of special status 
species, as smooth tarplant is listed as a 1.B1 CNPS species. The comment states that the IS/MND erroneously 
claims that smooth tarplant is not state or federally listed as Threatened or Endangered, as CNDDB identifies 
plant species of 1.B1 rank as rare species, which is one of the three key terms in CEQA that qualifies a 
species as a special-status species. The comment claims that smooth tarplant is a special-status species and 
that destroying 300 individuals of a rare plant species would easily qualify as a significant impact. 

Smooth tarplant is not listed by CDFW or USFW as a candidate, endangered, or threatened species (listed 
species). However, Smooth tarplant is on the Watchlist and is considered rare according to the CNDDB 
ranking of 1.B.1. The IS/MND and GBA determined that the removal of smooth tarplant did not meet the 
standard of a potentially significant impact, as threshold a) for Biological Resources within Appendix G of 
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the CEQA guidelines assesses whether biological impacts would qualify as “a substantial adverse effect” to 
species habitat or populations identified as a candidate, sensitive, or special status species in local or 
regional plans, policies, or regulations, or by the CDFW or USFW. The GBA and IS/MND recognize Smooth 
tarplant as a special status species (p. As stated in the IS/MND on page 60, “there are no local or regional 
protections, policies, or removal requirements for this species. Since smooth tarplant is not listed or protected 
by a local, state, federal, or any outside agency, and no removal requirements currently exist, determination 
on the significance of the smooth tarplant individuals identified on the Project site is deferred to the certified 
biologist”. 

As described above in Response to Comment 2.6, the GBA determined that the Project site is disturbed, 
fragmented, and supports degraded habitat quality. Based on habitat requirements for specific special-
status wildlife species and the availability and quality of habitats needed by each species, the Project site 
does not provide suitable habitat for any of the special-status wildlife species known to occur in the area. 
Although smooth tarplant is listed as a rare species under the CNDDB rank of 1.B1, the smooth tarplant 
population within the Project site is not located within important or significant habitat, thus it is not considered 
a substantial adverse effect to remove these individuals.  

Therefore, the IS/MND and GBA by Hernandez Environmental Services provide a factual analysis of the 
smooth tarplant individuals and provided substantial evidence as to why removal of the rare species on site 
does not substantiate an adverse effect. The comment, however, is speculative, does not raise a fair 
argument, and does not contain any information requiring changes to the IS/MND or necessitating 
preparation of a DEIR. No further response is warranted. 

Response to comment 2b.12: This comment states that the IS/MND incompletely and inaccurately 
characterized the environmental setting by stating that no special-status species were observed during the 
field investigation conducted by Hernandez Environmental Services. The comment also states that the 
IS/MND’s impact analysis directed to smooth tarplant demonstrates the need for an accurate 
characterization of the existing environmental setting. 

This comment is conclusionary in nature, please refer to Response to Comment 2.8 through 2.12 above. As 
previously stated, the field surveys conducted by Hernandez Environmental Services followed industry 
standard survey methods, which are at the discretion of the qualified biologist conducting the surveys, 
depending upon the conditions of the site being surveyed. Additionally, the IS/MND accurately disclosed 
the findings of the survey without misleading readers. The IS/MND never states that the field survey was 
used as the determination of special-status species absence. Rather, the IS/MND states that “Based on 
habitat requirements for specific special-status wildlife species and the availability and quality of habitats 
needed by each species, the Project site does not provide suitable habitat for any of the special-status 
wildlife species known to occur in the area” (IS/MND page 60). Hernandez Environmental Services conducted 
a literature review of the CNDDB and CNPS for special-status species with the potential to occur on or in the 
vicinity of the Project site, the results of which are shown in the IS/MND Table BIO-1, page 60 and 61. Based 
on the literature review, habitat requirements for special-status species, and the availability and quality of 
on-site habitats, it was determined that the Project site does not have the potential to support these species. 
CDFW and USFWS are the state and federal agencies that administer survey protocols and requirements 
for various special status species. None of the species identified through literature review for the Project are 
subject to specific survey requirements per existing USFWS and CDFW guidance. Therefore, it is at the 
discretion of the qualified biologist to determine if focused surveys are required and the best practices for 
determining whether a species has the potential to occur within the biological study area. 

Therefore, the IS/MND and GBA by Hernandez Environmental Services provide a factual analysis of the 
smooth tarplant individuals and provided substantial evidence as to why removal of the rare species on site 



Hardt and Brier Business Park Project   Chapter 2. Response to Comments 

City of San Bernardino  2-75 
Final MND 
February 2024 

does not substantiate an adverse effect. The comment does not meet the minimum requirements under CEQA 
for substantial evidence, does not raise a fair argument, and only amounts to speculation. Therefore, 
preparation of an EIR is not required and no further response is warranted. 

Response to comment 2b.13: This comment states that the accuracy of an impact analysis depends on an 
accurate characterization of the existing environmental setting and should consider whether and how a 
proposed project would affect members of a species, larger demographic units of the species, the whole of 
a species, and ecological communities. The comment states that the IS/MND failed to discuss the impacts of 
habitat loss, interference with wildlife movement, and wildlife-automobile collision mortality.  

Please refer to Response to Comment 2.8. This comment is introductory in nature and does not raise a specific 
issue with the adequacy of the IS/MND or raise any other CEQA issue. Therefore, no further response is 
required or provided. 

Response to comment 2b.14: This comment asserts that the loss of nesting sites due to Project implementation 
would be significant.  

Please refer to Response to Comment 2.15. The site is located within an intensely developed and urbanized 
setting within the City of San Bernardino. The site is disturbed and surrounded by commercial and industrial 
development in all directions.  The GBA documented two species of bird on the site, one of which is non-
native. The wildlife species identified within the GBA are consistent with the environmental setting and habitat 
quality recorded. The comment asserts that the site supports approximately 14.3 nests per year relying on 
two studies, one from a Wildlife area and one from a significantly less populated area in central California. 
The two reference sites include a protected wildlife area and a less fragmented and urbanized site that do 
not reflect similar conditions as those of the Project site which are highly urbanized disturbed habitat isolated 
from other wildlife habitat areas. Therefore, the comment uses the erroneously generated 14.3 nests per 
year to estimate that the site would generate approximately 47.2 birds per year.  

As described in Response to Comment 2.15 above, due to the use of reference sites that infer a substantial 
increase in nesting and breeding compared to the subject site, this argument is biased and unsubstantiated, 
and does not meet the requirements of CCR Title 24 Section 15384 for fair argument. The GBA identifies 
mitigation measures that are provided for nesting birds and would fully mitigate the potential impacts 
identified in the IS/MND. Thus, the comment merely speculates that the Project would lead to a loss of nesting 
sites and does not contain any facts, reasonable assumptions predicated upon facts, or expert opinion 
supported by facts requiring changes to the IS/MND or preparation of a DEIR. No further response is 
warranted. 

Response to comment 2b.15: This comment states that the Project would have a significant impact on wildlife 
movement.  

As described in Response to Comment 2.16 through 2.18 above, due to the fact that the site is general flat, 
disturbed, dominated by non-native ruderal vegetation, and is surrounded in all directions by commercial 
and industrial uses, the GBA determined that the site lacked functionality as a wildlife corridor which is 
typically defined by habitat linkages, mountain canyons, or riparian corridors. The Project site is disturbed, 
fragmented, and does not support wildlife movement, due to the lack of presence of wildlife as confirmed 
through the Project site survey.  

A limited number of wildlife was observed on the site, including two bird species, and no wildlife movement 
was evident or recorded. As mentioned in the IS/MND on page 62, the Project site was determined to contain 
areas with shrubs that can be used by nesting songbirds during the nesting bird season of February 1 to 
September 15. Based on the findings in the GBA, the IS/MND identified MM BIO-1 and MM BIO-2, consistent 
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with the MBTA, to avoid potential impacts to volant wildlife and nesting songbirds. Thus, the analysis of 
wildlife movement in the GBA and IS/MND was supported by substantial evidence, based on facts and 
expert opinion, and adequately mitigated potentially significant impacts to a less than significant level. 
Finally, the Project would include the revegetation of the Project site following Project construction, as 
described in the Project Description on page 20 of the ISMND. Proposed landscaping would include 36-inch 
and 24-inch box trees, 5-gallon trees, various shrubs and groundcover, which would provide replacement 
habitat for nesting birds.  

This comment merely speculates that the Project would have a significant impact on wildlife movement and 
does not contain any facts, reasonable assumptions predicated upon facts, or expert opinion supported by 
facts that rise to the level of substantial evidence requiring changes to the IS/MND or preparation of a DEIR. 
No further response is warranted. 

Response to comment 2b.16: This comment states that Project-related traffic would endanger wildlife. 
Additionally, this comment sates that VMT is useful for predicting wildlife mortality because Dr. Smallwood 
was able to quantify miles traveled along the studied reach of Vasco Road during the time period of the 
Mendelsohn et al. (2009), hence enabling a rate of fatalities per VMT that can be projected to other sites, 
assuming similar collision fatality rates. This comment is introductory in nature and does not raise a specific 
issue with the adequacy of the IS/MND or raise any other CEQA issue. Therefore, no further response is 
required or provided. 

Response to comment 2b.17:  This comment asserts that impacts to wildlife due to Project traffic generation 
were not adequately addressed. The comment claims that based on the predicted annual VMT of the 
proposed Project, it would also assume 915 wildlife fatalities per year. The comment concludes that given 
the predicted level of Project-generated traffic-caused mortality and the lack of any proposed mitigation 
impacts would be potentially significant. 

As described in Response to Comment 2.4, the Project site is located within a heavily urbanized area, 
surrounded by existing commercial and industrial development. The GBA found that no state or federal listed 
rare, threatened, or endangered species were determined to have the potential to occur on the site. Further, 
a limited number of wildlife (two bird species) were recorded on the site and no wildlife movement was 
evident. As described in Response to Comment 2.7, the general characterization of the Project site within the 
GBA is consistent with the findings provided by the commenter: the Project site is disturbed and supports 
avian species. Avian species, as opposed to other vertebrate species, are unlikely to be involved in traffic 
related mortality. Additionally, as specified in the IS/MND on page 134, the Project site would be fully 
located within a Transit Priority Area (TPA). The adjacent roadways of Hardt Street and East Brier Drive are 
already used by adjacent development and the addition of traffic from implementation of the proposed 
Project would be nominal. Therefore, wildlife is not utilizing the site or adjacent roadways for movement, 
and the prediction that traffic related mortality would occur due to implementation of the proposed Project 
is speculative. 

In addition, increased traffic generation, as well as increased traffic related wildlife mortality, associated 
with implementation of the Project would be considered an indirect physical change in the environment, 
consistent with the definition provided under CEQA Guidelines Section 15064 (2). As stated in CEQA 
Guidelines Section 15064 (3), “An indirect physical change is to be considered only if that change is a 
reasonably foreseeable impact which may be caused by the project. A change which is speculative or 
unlikely to occur is not reasonably foreseeable”. Therefore, there are no anticipated significant impacts due 
to an indirect physical change to the environment as traffic related mortality is not a reasonably foreseeable 
impact and is speculative. 



Hardt and Brier Business Park Project   Chapter 2. Response to Comments 

City of San Bernardino  2-77 
Final MND 
February 2024 

Furthermore, as described in Response to Comment 2.19 above and defined in CCR Title 14, Section 
15126.4 “Mitigation measures are not required for effects which are not found to be significant”. The 
proposed Project does not result in significant effect to wildlife mortality due project-generated automobile 
traffic. Furthermore, in Dolan v. City of Tigard,512 U.S. 374 (1994) the Court held that there must be an 
"essential nexus" between a legitimate state interest and the actual conditions of the permit being issued. 
Additionally, according to Cal. Code Regs. tit. 14 § 15126.4 “the mitigation measure must be "roughly 
proportional" to the impacts of the project”. The compensatory mitigation listed in the comment letter does 
not provide a nexus between potential impacts and proposed mitigation measures and is not roughly 
proportional to the Project impacts identified in the comment letter. 

Therefore, the prediction of an increase of 915 wildlife mortalities per year due to implementation of the 
proposed Project does not rise to substantial evidence, as described in Response to Comment 2.5, and is not 
required to be analyzed or mitigated as part of the IS/MND. The comment does not contain any information 
requiring changes to the IS/MND or preparation of a DEIR. No further response is warranted.  

Response to comment 2b.18:  This comment states that the IS/MND presented flawed analysis for 
cumulative impacts, specifically regarding traffic related wildlife mortality. The comment states that at least 
a fair argument can be made for the need to prepare a new EIR to appropriately analyze potential Project 
contributions to cumulative impacts to wildlife in the City. The comment continues to state that ongoing 
development in the City needs to be examined for its contributions to habitat fragmentation and how this 
fragmentation is affecting wildlife movement in the region and also needs to examine City-wide annual VMT 
and to what degree this VMT is contributing to wildlife-vehicle collision mortality. 

As described in Response to Comment 2.4, the Project site is disturbed and isolated, surrounded by 
developed, urbanized areas on all sides. The Project site is not located near any open space areas, wildlife 
areas, or protected habitat. The Project site is also not located in an area of regional importance to 
biological resources. The cumulative analysis within the IS/MND, Page 149, determined that the Project 
would not result in impacts that would be cumulatively considerable when evaluated with the impacts of other 
current projects, or the effects of probable future projects. As the site is surrounded completely by 
development and there are no open space or vacant sites near the Project, there are no cumulative potential 
Projects to consider when determining the cumulative setting for biological resources. Additionally, as 
described above in Response to Comment 2b.17, there are no anticipated impacts due to traffic related 
wildlife mortality. Traffic related wildlife mortality is not a reasonably foreseeable impact and is speculative, 
thus no cumulative discussion of traffic related wildlife mortality would be required. This comment merely 
speculates that the Project does not adequately address cumulative impacts and it does not contain any 
facts, reasonable assumptions predicated upon facts, or expert opinion supported by facts that rise to 
substantial evidence requiring changes to the IS/MND or preparation of a DEIR. No further response is 
warranted. 

Response to comment 2b.19: This comment states that Mitigation Measure BIO-1 and BIO-2 are not 
sufficient to reduce impacts to a less than significant level and that additional mitigation measures are 
needed in order to reduce impacts to biological resources on the Project site. 

The comment states that based on prior survey efforts performed by Dr. Smallwood, ground nesters are 
difficult to locate and that the preconstruction nesting bird surveys (MM BIO-1) provide unsubstantiated 
evidence that preconstruction surveys would reduce impacts to a less than significant level in the IS/MND. 
Additionally, the comment states that MM BIO-2 is subjective as it allows a single individual to determine the 
buffer area for any given species and is therefore unenforceable.  
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MM BIO-1 and BIO-2 recommend pre-construction nesting bird surveys and buffers, consistent with the 
standard recommended measures provided by CDFW, in order to avoid and minimize impacts to nesting 
birds. The commenter fails to recognize the inclusion of MM BIO-2 to mitigate impacts to ground nesting 
birds. Although pre-construction surveys may not identify all ground nests prior to construction, MM BIO-2 
has been included to ensure that ground nests encountered during construction are protected in place.  

Additionally, the buffer area is not a subjective and unenforceable measure. As it states in the IS/MND MM 
BIO-1, “At a minimum, construction activities will stay outside of a 300-foot buffer around the active nests” 
(page 63). According to CDFW’s Conservation Measures for Biological Resources, factors to be considered 
when determining buffer size should include: the presence of natural buffers provided by vegetation or 
topography; nest height; locations of foraging territory; and baseline levels of noise and human activity. For 
raptor species, the buffer is to be expanded to 500 feet. Therefore, the measure allows discretion to the 
qualified biologist to increase the buffer size, if deemed appropriate after considering the relevant factors 
as listed above. Buffer areas would be fenced off by a qualified biologist to indicate the appropriate 
distance around any nests that are found to ensure nests are not disturbed. Therefore, the IS/MND provides 
ample evidence that MM BIO-1 and MM BIO-2 would mitigate any potential impacts to nesting birds, as 
protected by the MBTA, to a less than significant level.  

The commentor’s recommended mitigation includes measures to address road mortality, fund wildlife 
rehabilitation facilities, and to include native plants in landscaping. Therefore, the comment states a DEIR 
should be prepared. 

As defined in CCR Title 14, Section 15126.4 “Mitigation measures are not required for effects which are not 
found to be significant”. As explained in response to comments 2.19 the proposed Project does not result in 
significant effects to wildlife mortality due Project-generated automobile traffic. Furthermore, in Dolan v. 
City of Tigard,512 U.S. 374 (1994) the Court held that there must be an "essential nexus" between a 
legitimate state interest and the actual conditions of the permit being issued. Additionally, according to Cal. 
Code Regs. tit. 14 § 15126.4 “the mitigation measure must be "roughly proportional" to the impacts of the 
Project”. The compensatory mitigation listed in the comment letter does not provide a nexus between impacts 
and proposed mitigation measures and is not roughly proportional to the Project impacts. Thus, Mitigation 
Measures BIO-1 and BIO-2 adequately and accurately mitigate the Project’s potential impacts to nesting 
and migratory birds, including ground nesting birds. As discussed above, additional potentially significant 
impacts were not identified through the GBA or IS/MND analysis.  

This comment merely speculates that the Project does not adequately address impacts to biological resources 
and does not contain any facts, reasonable assumptions predicated upon facts, or expert opinion supported 
by facts to substantiate substantial evidence requiring changes to the IS/MND or preparation of a DEIR. No 
further response is warranted. 

This response to comments was prepared by Hernandez Environmental Services. The teams’ 
qualifications are included as part of the original biological study prepared and are included within 
Appendix B, General Biological Assessment. 
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